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                 THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, ASSAM. 

 

 
                G.R. CASE NO. 155 of 2016      

      (U/S- 341/323  IPC) 

 

  
 

   STATE  
  

    -VS- 
 

SRI MOHIT  RABHA @ DABLA 
 
            

   Resident of 

   Village- Ambagaon 
   PS-Harisinga 

 Dist. Udalguri, Assam. 
 

       ---------Accused person. 
 

 

 
Present:  Shri Gitali Rabha, A.J.S. 
 

 

Advocate for the Prosecution : Mr. A. Basumatary 
 

Advocate for the Defence  : Mr. M. C. Narzary. 

 
 

Evidence recorded on  :       08-11-16, 15-12-16, 23-02-17 and 

      11-04-2017 

Argument heard on    :         09-06-17 and 10-07-2017 

Judgment delivered on    :         10-07- 2017. 

  

J U D G M E N T 



G.R. CASE NO. 155 of 2016 

 

 

2 

 
1. The prosecution case, in brief is that, informant Smt. Jonali Rabha lodged the 

F.I.R. on 17-02-2016 reporting that on that day at about  7-30 PM the accused 

person, by taking the chance of darkness, assaulted her husband Sri Paban 

Rabha and her brother-in-law Ramesh Rabha and caused injury on them. The 

occurrence took place near the house of Nila, at Ambagaon Hence the case. 

 

2. After receiving the aforesaid ejahar the Officer-in-Charge of Harisinga Police 

Station registered a PS case vide Harisinga PS case no. 11 of 2016, u/S  341/325  

IPC. Investigating Officer investigated the case, recorded the statement of 

witnesses, collected the medical reports, prepared the sketch map and after 

completing the investigation, submitted the charge sheet against the accused 

person u/S 341/323 IPC vide CS No. 04 of 2016 dated 29-02-2016. 

 

3. On the basis of the charge sheet, cognizance of offence was taken under Section 

190 (1)(b) of the CrPC. Necessary processes were issued for causing 

appearance of the accused person before the court. The copies of relevant 

documents were furnished to the accused. Then the particulars of offence u/S 

341/323 IPC was read over and explained to the accused to which the accused  

pleaded not guilty and claimed to be tried. 

 

4. During trial the prosecution had examined as many as nine(9) PWs including the 

informant. The Investigating Officer and the Medical Officer were also examined 

to bring home the case. The accused was examined u/S 313 Cr.P.C. wherein he 

had denied the prosecution case totally. No witness has been examined by the 

defence. Argument had been heard from both sides.  

 
5. I have considered the evidence on record, the statement under Section 313 Cr 

PC and the arguments advanced by both sides. For the purpose of clarity, the 

following points for determination is hereby framed:  

 
6. POINTS FOR DETERMINATION OF THE CASE:  (I) Whether on 17-02-2016 at 

about 7-30 PM the accused had wrongfully restrained Puban Rabha and 

thereby committed the offence punishable u/S 341 IPC? (II) Whether on the 
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same day, time and place the accused, the accused had voluntarily caused 

injury on the person of Paban Rabha and Ramesh Rabha and thereby 

committed an offence punishable u/S 323 IPC?  

 

7.  DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 

prosecution had examined as many as nine (9) nos. of  witnesses: 

 
PW 1 Smt. Jonali Rabha (informant) 

PW 2 Sri Aditya Rabha (eyewitness) 

PW 3 Sri Paban Rabha (victim) 

PW 4 Sri Babul Rabha  

PW 5 Sri Nila Kanta Rabha  

PW 6 Sri Chandra Kanta Rabha  

PW 7 Sri Moni Kanta Rabha (eyewitness) 

PW 8 Dr. Anjan Hazarika (Medical officer) 

PW 9 SI Mahendra Nath.(Investigating officer) 

 

8. Let me start with the deposition of PW 9 Dr. Anjan Hazarika. The doctor had 

stated in his deposition that he had examined two victims Paban Rabha and 

Ramesh Rabha. He had proved the Medical report (Ext-2) and his signature (Ext-

2(1)). He reported that he had  found the following injuries on their body: 

 
(I) Ramesh Rabha – No external injury was detected on his body. 

 (II) Paban  Rabha –  (a) Abrasion mark (1 cm) superficial on the 

front side of the head. 

    

9. He further opined that the injury was simple, caused by blunt weapon. In his 

cross-examination he stated that he had not mentioned the police case no. in 

the medical report. Besides this minor discrepancy on the medical report, the 

defence side did not challenged the injury sustained by the victim. PW-9 

further stated that on suggestion that the injury sustained by Paban 

Rabha(PW-3), can be caused by falling on hard substance. Thus the fact that 

Pawan Rabha had sustained injury on the head had not been challenged, so 
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the fact that victim Paban Rabha had sustained injury remains unrebutted 

and proved. Let me scrutinized now, whether the accused is the author of the 

injury.  

 

 

10. Let me start with the deposition of the victim, Pawan Rabha(PW-3). He had 

testified that on the day of occurrence he, along with Aditya Rabha(PW-2) 

and Moni kanta Rabha(PW-7) went to bring one scooty, which was parked 

outside the house of Nilakanta Rabha(PW-5). He averred that when they 

reached the house of Nilakanta Rabha, they found the scooty was damaged, 

the front brake of the vehicle was damaged. He further averred that when he 

inquired as to who had done the misdeed, suddenly accused Mohit Rabha 

came with a rod in his hand and assaulted him on his head. He testified that 

he had sustained injury on his head, as a result blood was oozing out from 

his injuries. He further deposed that when his elder brother Ramesh Rabha 

also came to the spot, the accused didnot spare his brother and assaulted 

Ramesh. It was further deposed that immediately he was taken to police 

station and from there they were forwarded for treatment.  

 

11. The two eye witnesses Aditya Rabha(PW-2) and Moni kanta Rabha(PW-7), 

had supported the deposition of victim Paban Rabha. They had testified that 

on the day of occurrence they had gone along with Paban Rabha to bring 

their scooty, but before they could bring back the scooty, the accused, Mohit 

Rabha came with a rod and assaulted Paban Rabha causing grievous injury 

on his head. They  further stated that when Ramesh Rabha came to save his 

brother, he was also assaulted by the accused and as a result, both of the 

victims had to be hospitalized.  

 

12. The next vital witness is Nilakanta Rabha(PW-5), as the whole incident has 

taken place in front of his house.  PW 5 Nilakanta Rabha had stated that on 

the day of occurrence Rupanta Rabha had parked his scooty in front of his 

house and after some time accused Mohit Rabha came and caused damage 
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to the scooty. He further testified that in the evening, Paban Rabha and one 

boy had visited his house to inquire as to how their scooty was damage, at 

that time the accused Mohit Rabha came and gave one blow on the head of 

the victim Paban  Rabha, due to which Paban Rabha sustained injury on his 

head and was taken to hospital.  

13. Informant of the case (PW1), is a formal witness. She had filed the FIR. She 

had proved the FIR Ext- 1 and Ext-1(1) is her signature. 

 

14. The independent witness PW 6 Chandra Kanta Rabha had supported the 

deposition of victim and stated that on the day of occurrence he heard a loud 

sound and came out from his house, he saw the scooty was damaged and 

when Pawan Rabha and one boy came to take the scooty, the accused Mohit 

came with a rod and struck Paban Rabha on his head causing severe injury 

on his head. The victim fell down on the ground. 

 

15. PW 4 Babul Rabha, an independent witness had stated that on that day he 

was passing through the place of occurrence on his bike. He further testified 

that the victim and other witnesses had stop his bike and asked him to carry 

the victim to hospital. He stated that when he saw the victim Paban and his 

brother Ramesh had sustained injury, he carried them on his bike to police 

station and from there to hospital for treatment.  

 

16. PW 9 SI Mahendra Nath had stated that he had investigated the case, 

forwarded the victim for medical treatment, visited the place of occurrence, 

drew the sketch map, recorded the statement of victim and other material 

witnesses and after completion of investigation submitted the charge-sheet 

against the accused person. 

 

17. Additional Public prosecutor submitted that all the witness has been 

consistent in their deposition that the accused Mohit had stab the victim PW-

3 on his head with a rod and caused injury. He further submitted that the 

prosecution has proved the charge against the accused and prayed to punish 
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the accused with appropriate punishment. 

 

18. Learned counsel of defence argued that during cross-examination PW 2 had 

stated that his father Rupantar Rabha had a fair price shop and there was a 

dispute regarding the shop. During cross-examination PW 3 had also stated 

that there was disputed regarding the fair price shop. The defence side 

submitted that during cross-examination PW 4 had stated that he had not 

seen the assault.  

 

19. Learned counsel of defence further argued that in his statement u/S 161 Cr. 

PC Nila Kanta Rabha(PW-5) had stated that Paban Rabha(PW-3) had came 

with a group of boys to assault Mohit Rabha. So, Mohit Rabha and other 

villagers came out with lathi and assaulted him. He further argued that the 

Investigation Officer ((IO) in his cross-examination admitted that in his 

statement u/S 161 Cr. PC, Chandra Kanta Rabha (PW-6) he had stated that 

Paban Rabha had quarreled with the villager and he had seen the villagers 

and Mohit Rabha came with a lathi and rod to assault Pawan Rabha. Mr. 

Narzari, defence counsel vehemently argued that the prosecution had failed 

to prove the offence against the accused and prayed to acquit the accused. 

 

20. “HOW TO PROVE THE CONTRADICTION”  : Whether the argument of learned 

defence counsel that Nila Kanta Rabha had stated in his statement u/S 161 

CrPC that Paban Rabha went with a group of boys to assault Mohit Rabha, so 

Mohit Rabha and others came out with lathi and assaulted him and the 

deposition of Investigating Officer (PW 9)that he had recorded the statement 

of Nila Kanta Rabha and Chandra Kanta Rabha and in their statement they 

had stated that the villagers had publicly came to assault Paban Rabha, is a 

substantial piece of evidence. 

 

21. A previous statement recorded by I. O. is only to be used for contradiction 

and nothing else. It cannot be regarded as a substantial evidence and the 

Court is not required to record any part of such statement with a view to 
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show what the witness stated earlier before the police. Any statement made 

by a witness to the police recorded under Section 161 of Cr. P. C. is not 

admissible in view of the provision of Section 162 of Cr. P. C. Such statement 

cannot be used for any purpose except for contradiction, strictly in the 

manner prescribed in Section 145 of the Evidence Act. 

 

 

 

 
22. The Apex Court in the case of Tahsildar Singh and Anr. Vs. The State of Uttar 

Pradesh reported in AIR 1959 SC 1012, laid down the law which still holds good 

in respect of cross-examination of a witness as to his previous statement in 

writing. The Division of Hon’ble Guhati High Court has elaborately discussed the 

issue in the case of Goutam Das and Anr. Vs. State of Tripura and Anr. reported in 

2008 (3) GLT 625, and in paragraphs 44, 45 and 46, the Court held thus- 

 

"44. On use of police statement:- We, now, resume our discussion on 

the use of police statement. Any police officer making an investigation, 

under Chapter- XII of the Code, may examine orally any person 

supposed to be acquainted with the facts and circumstances of the case 

and may reduce into writing any such statement. This power is given 

under Section 161 Cr. P. C. Section 162 (1) Cr. P. C. provides that such 

statement shall not be signed by the person making it and shall not be 

used for any purpose at any inquiry or trial in respect of any offence 

under investigation save as provided therein. The proviso to the said 

section, being relevant, is quoted below:- "provided that when any 

witness is called for the prosecution in such inquiry or trial whose 

statement has been reduced into writing as aforesaid, any part of his 

statement, if duly proved, may be used by the accused, and with the 

permission of the Court, by the prosecution to  contradict such witness 

in the manner provided by Section 145 of the Indian Evidence Act, 

1872 (1 of 1872); and when any part of such statement is so used, any 
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part thereof may also be used in the re-examination of such witness, 

but for the purpose only of explaining any matter referred to in his 

cross-examination." It would appear from above that the police 

statement of a witness can be used only to contradict such witness (i) 

by the accused; (ii) by the prosecution with the permission of the 

Court; and (iii) in the manner provided by Section 145 of the Evidence 

Act. It is, thus, clear that such statement cannot be used by the accused 

or prosecution for the purpose of corroboration and cannot be treated 

as substantive evidence in favour of or against either the accused or the 

prosecution.  

APPLICATION of Section 145 and 155 of Evidence Act:- 

The manner of using such statement for the purpose of contradiction 

only must be in terms of Section 145 of the Evidence Act, which reads 

as follows: "145. Cross-examination as to previous statements in 

writing.- A witness may be cross-examined as to previous statements 

made by him in writing or reduced into writing, and relevant to 

matters in question, without such writing being shown to him, or 

being proved; but, if it is intended to contradict him by the writing, his 

attention must, before the writing can be proved, be called to those 

parts of it which are to be used for the purpose of contradicting him. " 

Though Section 155 of the Evidence Act provides in Clause (3) that 

the credit of a witness can be impeached by proof of his former 

statement which is inconsistent with any part of his evidence before 

the Court, the same is controlled by Section 145 which provides the 

manner of contradicting such a witness. It is well settled that if it is 

intended to contradict a witness by his previous statement in writing, 

his attention must, before the writing is proved, be drawn to that part 

of it which are to be used for the purpose of contradicting him. The 

proper procedure would, therefore, be-- (i) to ask a witness first 

whether he made such a statement before the police officer; (ii) if the 

witness answers in the affirmative, the previous police statement, in 

writing, need not be proved; (iii) the cross examiner may, if he so 
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chooses, leave it to the party, who called the witness to have the 

discrepancy, if any, explained in course of reexamination; (iv) if, on 

the other hand, the witness denies to have made such a previous 

statement attributed to him or states that he does not remember 

having made any such statement, and it is intended to contradict him 

with reference to his previous statement, the cross examiner must 

read out to the witness the relevant portion or portions of the record 

which are alleged to be contrary to his statement in Court and give 

him an opportunity to reconcile the same, if he can; (v) the best way 

of putting a statement is to put it in the actual words in which it 

stands recorded within quotation marks.  

23. Returning, to case at hand, what I found after perusal of the evidence on 

record, is that the deposition of PW-5 and PW-7, shows that the attention of 

the witnesses was never drawn to the part of the statements that “the 

villager and Mohit Rabha had come with lathie and rod and they had publicly 

assaulted Paban Rabha(PW-3)”, as recorded by police in course of 

investigation. As u/S 161 Cr. PC is not a substantial piece of evidence and 

such statement can only be used for contradiction, the defence counsel has 

to ensure that the attention of the witness is drawn to such previous 

statement in his cross-examination and this Court would have recorded the 

answer given by the witness in respect of such previous statement.  Since 

witnesses Chanda Rabha and Nila Kanta Rabha had not been confronted with 

their previous statements. So the deposition of  the investigating officer who 

had had been questioned as to whether that particular statement had been 

made to him during the investigation, by the particular witness, the answer 

of the investigating officer cannot prove the statement and it will not go into 

evidence, and may, therefore, cannot be relied as correct procedure was not 

followed, in conformity with Section 145 of the Evidence Act. " 

 

24. I have re-read the evidence on record and I found that both the eyewitness 

PW-2 and PW-7, independent witnesses PW-4, PW-5 and PW6 , all the 

prosecution witnesses had corroborated with the deposition of victim that the 
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accused Mohit Rabha had assaulted PW-3 with a rod and injured on his head. 

During cross-examination, all the witnesses have remain consistent in their 

deposition that the accused Mohit Rabha had come with a rod and stabbed 

Paban Rabha on his head and causing severe injury. In such circumstances I 

hold that the prosecution has successfully proved that the accused Mohit 

Rabha had committed the offence and he stands convicted u/S 341 IPC and 

323 IPC. 

 

 

25. Heard on Probation: Considering the facts of the case, I am of opinion that 

the whole incident happened due to enmity between the parties. There was 

no previous criminal conduct of the accused. Hence, I deem it fit to release 

the accused on probation. The accused Mohit Rabha is allowed to go on 

probation on furnishing PR bond of Rs. 1000/-(Rupees one thousand) on 

condition that he would maintain peace and good behavior for the next one 

year.    

 

O R D E R 

 
1. The prosecution has proved the offence u/S 341 IPC and 323 IPC 

against the accused beyond reasonable doubt. Hence, he stands 

convicted for offence punishable u/S 341 IPC and 323 IPC. 

 

 

2. I deem it fit to release the accused on probation. The accused Mohit 

Rabha is allowed to go on probation on furnishing PR bond of Rs. 

1000/-(Rupees one thousand) on condition that he would maintain 

peace and good behavior for the next one year.    

 

The judgment is given under the hand and seal of this Court on this 10th July’ 

2017. 
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Dictated and corrected by me: 

 
 

   (Sri G. Rabha)                            (Sri G. Rabha) 

Chief Judicial Magistrate.                   Chief Judicial Magistrate   
Udalguri, Assam.                  Udalguri, Assam.  

 

 

 

 

 

 

 

 APPENDIX 

 

A. Prosecution witnesses : PW 1 Smt. Jonali Rabha (informant) 

PW 2 Sri Aditya Rabha  

PW 3 Sri Paban Rabha 

PW 4 Sri Babul Rabha  

PW 5 Sri Nila Kanta Rabha  

PW 6 Sri Chandra Kanta Rabha  

PW 7 Sri Moni Kanta Rabha 

PW 8 Dr. Anjan Hazarika and  

     PW 9 SI Mahendra Nath.  

        

B. Defence witness  :         Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 & 3 – Medical reports. 
      Ext. 4 – Sketch map.  
      Ext. 5 – Charge-sheet. 
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 Chief Judicial Magistrate 
       Udalguri, Assam.  

 

 

Typed and transcribed by me: 

 

 

(Tulashi Dev Sarma/Steno) 

 


